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No. 4713

United States Circuit Court of Appeals

For the Ninth Circuit

CI. A. Vedin,

vs.

O. A. McCONNELL,

Plaintiff in Error,

Defendant in Error.

OPENING BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF FACTS.

This is an action in ejectment to determine the title

and right to possession to a certain placer mining

claim situate in the Fairbanks Recording District,

Territory of Alaska, and referred to as "No. 16 Below

Discovery on Cleary Creek."

The time for doing assessment work for the calendar

year 1920, on placer claims in Alaska, was extended

to and including July 1st, 1921, by an Act of Congress,

which was approved December 31st, 1920. (G. L.

Circular No. 430, page 40; 41 Statutes at Large, page

1084.) When news of this extension came to the peo-

ple of Alaska, it was the general impression there, that

the time had been extended to (hut not including)

July 1st, 1921 (Tr. p. 12) and that after midnight of

June 30th, placer ground was open to relocation, if
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the work had not been done for the previous assess-

ment period. It was not generally understood that

ground was not open to relocation until after mid-

night of July 1st.

The point about which the controversy in this case

hinges is whether the defendant McConnell relocated

the placer ground in question after midnight of June

30th, and in the early morning of July 1st, 1921, or

whether he relocated it after midnight July 1st, and

in the early morning of July 2nd, 1921.

Because it was the general impression that the ex-

tension granted by Congress expired at midnight June

30th, and the ground was open for relocation July 1st,

1921, both the plaintiff, Vedin, and the defendant,

McConnell, were on the ground shortly before mid-

night of June 30th, prepared to stake the claim, it

being the intention of the plaintiff Vedin, to begin

staking immediately after midnight and during the

first instant of time of July 1st. The defendant Mc-

Connell had a gun (Tr. pp. 13-16-17) and both the

defendant and plaintiff had stakes prepared and

notices ready for use.

The defendant McConnell commenced staking first

at about 10:30 P. M. on the night of Jime 30th, and

he set up and marked a stake at the point designated

on the plat of Mineral Survey No. 1711 (annexed to

Transcript) as post No. 4. (Tr. pp. 15 and 20.) He

then went down to the other end of the claim (the

Creek end). While defendant McConnell was there,

and after 12:00 o'clock midnight of June 30th, Vedin

set up and marked a stake at the same point where

McConnell had placed his, McConnell 's, first stake



(No. 4 Mineral Survey). Vedin then went across to

the corner marked No. 3 on the Mineral Survey, and

set up another stake. (Tr. p. 17.) But because he

had seen McConnell with a gun, and he himself was

unaimed, Vedin was afraid to go to the Creek end of

the claim. (Tr. p. 17-20.) Instead he entered a boiler

house of his on an adjoining claim, from which point

of vantage he watched the defendant McConnell com-

pleting his staking. He heard McConnell staking at

the Creek end of the claim, and presently saw him go

up to stake No. 3 of the Mineral Survey, where Vedin

had just set his own second stake, and saw McConnell

pull up that stake, throw it in the brush, and plant

his own stake there. He then saw McConnell come out

on to the road, talk to a boy, named Morris O'Leary;

and then pass across to post No. 4 of the Mineral Sur-

vey and pull up and throw into the bushes, Vedin 's

first stake. (Tr. p. 20.)

Vedin did nothing more in the way of marking

l)omidaries at the time, and he supposed that McCon-

nell had secured a valid relocation of the ground.

Vedin thought, to use his own language, that he *'was

beaten". (Tr. p. 74.)

In the afternoon of July 1st, he went to McConnell's

stakes, and took copies of the notices. He also found

that while two of the stakes were at the corners No. 3

and 4 of the Mineral Survey, the stake at the comer

which should have been No. 2, was about 200 or 300

feet down Cleary Creek from the initial stake and not

in correct position. (Tr. pp. 23 and 24.)

Vedin then went to Fairbanks, and upon inquiry,

and examination of the Act of Congress, and the Cir-



cular of the General Land Office, learned that instead

of the time for assessment work expiring at midnight

June 30th, owners of claims were given all of July 1st

within which to do their work, and, therefore, claims

could not be relocated until after midnight, of July

1st. (Tr. p. 25.) Vedin concluded that the defendant

McConnell's attempted relocation was void, because

made before the ground was open to relocation, and

that it was, for that reason, a forcible trespass on the

property of the former owners. Accordingly, on the

9th day of July, 1921, Vedin with two disinterested

parties, John Flygar and Henry Anderson, went back

to Cleary Creek and relocated the ground, carefully

placing his four stakes and recording his certificate

of location. (Tr. pp. 26-27-35.) At that time the

stakes and notices placed there by McConnell at mid-

night June 30th and early morning July 1st, were still

there. (Tr. p. 43.) Thereafter, when McConneU

made application for patent, Vedin adversed him, and

later commenced this action.

McConnell does not contend that he secured a valid

location at midnight of June 30th, but says he knew

Vedin was on the ground, and that he, defendant,

merely staked the claim at that time ''as a bluff".

(Tr. p. 252.) And that he carried his gun merely to

shoot '' rabbits '\ (Tr. p. 239.) He contends that the

next night, after midnight July 1st, and in the early

morning of July 2nd, he went again to the claim and

actually relocated the ground, but did not change the

dates on his location notices, nor change the date on

the certificate of location which he recorded (all of

which bear the date of July 1st, 1921). (Tr. pp. 256-



257.) McConnell's contention in this regard is di-

rectly contrary to his statement to Stines in the pres-

ence of Breyer, that he located the ground after mid-

night June 30th and in the early morning of July 1st.

(Tr. pp. 284 to 294.)

Vedin, of course, was not on the ground at midnight

July 1st or early morning of July 2nd, but when

he and his disinterested witnesses, Flygar and Ander-

son, did go on the ground July 9th they found only

the stakes which McConnell had placed at midnight

June 30th and early morning July 1st. (Tr. pp. 43,

296-297.)

Inasmuch as Vedin testified that after midnight of

June 30th and in the early morning of July 1st, Mc-

Connell, after staking the claim, had talked to the boy

O'Leary, the testimony of O'Leary, as to the date of

his conversation with McConnell became an important

factor in the case.

ASSIGNMENTS OF ERROR AND BRIEF THEREON.

Assignment No. I. (Tr. p. 375.)

The Court erred in sustaining the objection of the

defendant below made by his attorney to the impeach-

ing question propounded by plaintiff's attorney to his

witness Morris O'Leary, the same occurring during

the examination of said witness as follows:

"Q. What do you say now, Morris, what day
in Jmie or July it was that you were there on
that road talking to Mr. McConnell?
Mr. Clark. We object, if the Court please.

The witness already answered and said he did not

know and couldn't tell.
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The Court. Well, he may answer if he can,

Q. What do you say, Morris?
A. Why, I don't remember what day it was.

Q. Don't remember?
A. No. I never paid no attention.

Q. Don't vou think it was the first day of

July, 1921?
Mr. Clark. We object, if the Court please,

as suggesting to the witness what day it was when
the witness has testified he didn't know.
Mr. Pratt. He is a very unwilling witness,

your Honor.
The Court. He may answer.

Mr. Pratt. Read the question.

(Question read.)

A. I don't know.
Q. Answer that.

A. I couldn't say.

Q. Couldn't say. I asked you if you don't

think now it was the 1st day of July, 1921 ?

Mr. Clark. We object to what the witness

thinks, unless he knows.
The Court. Objection sustained.

Q. You don't know what day it was?
A. No, I don't.

Q. Do you know a man over there by the name
of Joe Girtz pretty well ?

A. Yes.

Q. Did you see and talk to him that day?
A. I guess I did. I don't remember.

Q. I can't hear a word you say.

A. I don't remember talking to him that day.

Q. Talked to him very frequently, though,

didn't you?
A. Talked with him just about every day, yes.

Q. You may have talked to him in the after-

noon of the day after you had seen Mr. Mc-
Connell ?

A. I may have, yes.

Q. Now didn't you, in front of your mother's

home there and your home, on the afternoon of

the 1st day of July, 1921, have a conversation

with Joe Girtz, in which you told Girtz that on



that day that you were talking to him now, on
that day that you were talking to him that you
liad seen and talked with Mr. O. A. McConnell
on the night of June 30th and July 1st, 1921, and
about fifteen or twenty minutes past 12:00 o'clock

on July 1st, 1921, when you came up the road
from the river going home ; that when you talked

to McConnell you were on Creek claim No. IG
Below Discovery, Cleary creek; that McConnell
told you that he had staked Lane claim, and
pointed out the stakes; and that you further said

that both McConnell and Vedin claimed the

ground, and that both of them—that each claimed
that the other's time was wrong, that is, one was
too quick, too early, and the other too late?

Didn't you have a conversation like that, in sub-

stance ?

A. I don't remember it.

Mr. Clark. Wait a minute. We object to

that as irrelevant, incompetent and immaterial.

That is suggestive, and if it is for impeachment,
they can't impeach their own witness.

(Argument.)
Mr. Pratt. I presume my question is techni-

cally objectionable for one reason.

Q. Didn't you have the conversation that I

have related mth Joe Girtz in the afternoon of

July 1st, 1921, out in the road in front of your
mother's home and your home when there was
nobody else present? I omitted to make the ques-

tion cover that part of it, there was nobody
present.

Mr. Clark. To which we object on all of the

grounds heretofore alleged.

The Court. The objection will be sustained.

Mr. Pratt. Plaintiff will take an exception.

The Court. Exception allowed."

The boy, O'Leary (at the time, July 1st, 1921, thir-

teen years old), said he "did not remember" whether

or not his conversation wdth McConnell was on the
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morning of July 1st, or immediately after midnight

of June 30th. Vedin's attorney wanted to establish

that O'Leary had, in fact, said to one, Joe Girtz, on

July 1st, that early that morning he had talked to

McConnell and McConnell had informed him of the

staking of the claim. The Court refused to allow the

interrogatory (which took the form of an impeaching

question). The Court stated (Tr. p. 189) :

"The Court. No, I think it is an impossibility
to impeach your own witness by a question of that
kind, Judge. It is established law on that sub-
ject in my judgment.
Mr. Pratt. I just read this statute that says

I might do that.

The Court. It doesn't mean what you claim it

does.

Mr. Pratt. Well, that is what it says, that is

all I know about it. It is done constantly in this

court. I never heard it disputed before, never
since I have practiced law here, and it has been
done under that section. Plaintiff will take an
exception.

The Court. Exception allowed."

This ruling was very damaging to Yedin because his

whole case hinged on the fact that McConnell com-

menced and completed marking the boundaries of the

claim before midnight of June 30th, and in the early

morning of July 1st, at a time when the ground was

not open for relocation, Vedin wanted, after laying

the foundation, to call Joe Girtz to testify that

O'Leaiy had so told him, but inasmuch as the Court

ruled out the preliminary impeaching question, he

was precluded from doing so.

Sections 1499 and 1502 of the Compiled Latvs of

Alas'ka, are as follows:



''Sec. 1499. The party producing a witness is

not allowed to impeach liis credit by evidence of

bad character, but he may contradict him by other

evidence, and may also show that he had made at

other times statements inconsistent with his pres-

ent testimony, as provided in section fifteen hun-

dred and two."

"Sec. 1502. A witness may also be impeached
by evidence that he had made at other times state-

ments inconsistent with his present testimony;

but before this can be done the statements must
be related to him. with the circumstances of times,

places, and persons present ; and he shall be asked
whether he has made such statements, and, if so,

allowed to explain them. If the statements be in

writing they shall be shown to the witness before

any question is put to him concerning them."

It will be noted that the foregoing sections permit

the person calling a witness to impeach him, providing

the proper foundation is laid. In the question under

discussion all of the necessary facts on which to predi-

cate an impeachment were asked and included in the

question. The Court ruled to exclude the question

itself, which ruling precluded Vedin from offering

Joe Girtz^s evidence of an impeaching character. The

fact that the witness in answer to the impeaching

question said, ''I don't remember" (Tr. p. 188) is not

important. If the Court had allowed the impeaching

question Vedin would have been in position to offer

the testimony of the witness Joe Girtz, to show that

the witness O 'Leary had in fact made such a statement

at such a time and place.

Vol. II, Wigmore on Evidence, Sec. 1037, page 488,

contains the following statement

:

"It follows that the mere failure of the witness

to recollect, when asked the preliminary question,
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whether he made the other statement, does not
prevent the impeacher from offering it." (Italics

of author.)

This statement of the law is supported by a host of

citations. We select two Federal decisions and one

decision from the Appellate Court of the State of

California, as follows:

Searwa/y v. United States, (C. C. A., 8th Cir.)

184 Fed. 716 (1910) :

"At the trial of the accused for passing coun-
terfeit coin and having other like coin in his

possession with intent to defraud, a witness for

the government testified to certain conduct at his

arrest which tended to show a consciousness of

g-uilt. When asked on cross-examination if he
had not sworn to the contrary at the preliminary
examination, the witness answered that he did not
remember. The accused offered evidence of the

prior conflicting statements; but the trial court

excluded it, because the witness had made no de-

nial. This was error. The rule is general and
well settled that a categorical denial by a witness

is not an essential preliminary to his impeach-
ment. It is sufficient, his attention being properly
directed, if there is forgetfulness, partial admis-
sion, or an uncertain, evasive, or indefinite answer.
The important thing is the inconsistence in the

statements as affecting the credit of the witness,

and the preliminary inquirj^ is merely to give

opportunity for explanation. 2 Wigmore on Ev.
Sec. 1037.''

Woods V. United States, (C. C. A., 4th Circuit,

1922) 279 Fed. 706 at 711:

"In this (rejecting impeachment testimony) we
think there was error. The defendant had the

right to attempt to impeach the witness Duncan,
by showing that he had made statements respect-

ing the same subject-matter, contradictory to
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those ho had testified to, and he could thereby
also show the bias and aninnis of the witness.

The fact that the witness was uncertain as to

wliether he liad made contradictory statements,

or could not remember w4iat he had said, should
not serve to prevent calling- persons before w'hom
it was claimed the contradictory statements were
made. The testimony was in no sense collateral,

but related directly to the merits of the issue un-
der consideration ; and the truth or falsity of
the statements which the government witness
swore to was of vital importance so far as the
defendant was concerned."

People V. Singh, (1912) 20 Cal. App. 145 at 148

:

"It is true generally, as asserted by counsel for

the defendants, that a wdtness cannot be im-
peached b}' evidence of previous contradictory

statements w^hich he does not deny ha^dng made;
but this rule is subject to the qunlification that

such evidence is admissible if the witness does not
distinctly admit that he made the statements at-

tributed to his. (Jones on Evidence, sec. 845;
Stephen on Evidence, art. 131 ; Stewart v. State,

42Fla. 591, 28 So. 815.)"

The sole matter to be determined was whether a

person calling a witness to testify, could thereafter

impeach his testimony by proof of inconsistent state-

ments. We believe that the point is really too ele-

mentary to necessitate lengthy discussion. The Com-

piled Laws of Alaska, hereinbefore set forth, clearly

and positively grant such right of impeachment. The

texts and authorities are practically unanimous on the

point. These authorities are gathered and set forth

under Section 1037, Vol. 2 of Wigmore on Evidence,

Second Edition (supra).

The refusal of the Court to permit Vedin to dis-

credit O'Leary, and the admission of testimony which
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forms the basis of Assignments of Error II and III

prejudiced plaintiff's case immeasurably in the eyes I

of the jury and undermined Vedin's veracity.

Assignments of Error Nos. II and III. (Tr. pp. 378-382.)

These assignments arc as follows:

"11.

The Court erred in allowing defendant's attor-

ney to propound questions on cross-examination to

plaintiff's witness Morris O'Leary as follows:

Q. You know Mr. Sam Weis, don't you?
A. Yes, sir.

Q. You knew Fritz Welch when he lived out
there, did vou?

A. Yes."

Q. Did you have any conversation with Mr.
Weis and Mr. Welch the next day after you saw
Mr. McConnell up there staking the claim? I am
not asking for the conversation, merely asking if

he had any conversation.

A. Yes, I talked to Weis and Welch next day
in front of Welch's store.

Q. Now without telling what you told them,
did you discuss the question of McConnell staking

the ground?
Mr. Pratt. Now I object to that as incompe-

tent, irrelevant and immaterial. It has nothing

to do, can't be material at any stage.

Mr. Clark. If the Court please, we expect to

show by this witness—he has admitted he talked

to Mr. Weis, and to Mr. Fritz Welch the next
morning after this occurrence. We expect to

prove by this witness absolutely the date when
this happened, and it was not the 1st of July,

but in order to la}^ our foundation we have got to

show that he did discuss with them the fact that

he had seen McConnell staking the claim, and
then we will show the exact date when that tran-

spired.
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Mr. Pratt. "\Yhat would that have to do with

it ? Just trying to show that he told somebody else

the same thing he told me on the witness-stand.

Mr. Clark. No, we are merely fixing the date.

The Court. The objection will be overruled.

Q. Did you discuss with them that you had
early that morning seen IMr. McConnell?

A. Yes, I told them I seen him.

Q. That was the next morning after you had
seen him up there on the claim?

A. That was the next day
;
yes.

Q. That is, you had seen him a little after

12 :00 o'clock, and during the succeeding day, dur-

ing that day that commenced at midnight is when
you had the talk with Fritz Welch and Sam Weis *?

A. Yes."

"III.

The Court erred in allowing the defendant's

attorney to propound the following questions to

the witness Sam Weis and permitting the witness

to answer over the objection of the plaintiff be-

low, to mt:
Q. Do vou know Morris O'Learv?
A. I do.

Q. Was Morris O'Learv at Chatanika on the

2d day of July, 1921 '^

A. He was,

Q. Did you see Morris O'Learv on the 2d day
of Julv, 1921?

A. I did.

Q. Where w^ere you when you saw him?
A. I v/as in front of Fritz Welch's store in

the ]3resence of Fritz Welch.

Q. Did you have any conversation with Morris

'Leary at that time relative to him having seen

—

in which he made any statements to you about

having seen O. A. McConnell that day staking a

mining claim?
A. He did.

Mr. Pratt. Wait a minute. I object to that.

1 want to be heard on this.

The Court. Yerv well.
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Mr. Pratt. Now this question is asking this

witness to detail a conversation he had with Mor-
ris O 'Leary on the 2d of July.

Mr. Clark. We are not asking to detail a
conversation. The mtness O 'Leary testified that

he saw Mr. McConnell staking that claim, on that

day he told Mr. Weis and Mr. Welch that he had
seen McConnell up there staking a claim and he
had a gun. Now I am not asking this witness to

recount any conversation beyond that the witness,

their witness, testified on the stand, merely to fix

the time.

Mr. Pratt. I object to this vein of evidence

on the ground that it is hearsay, that the witness

is not speaking from his own knowledge, that the

best evidence of that is the O 'Leary boy. For
those three principal reasons this testimony can

not be admitted, and it is elementary for all three

reasons.

(Argument.)
The Court. Read the question. (Question read.)

I think that is merely for the purpose of identify-

ing the conversation.

Mr. Clark. That is the sole purpose, and we
are perfectly willing the Court should instruct the

jury that is the only purpose for which it is ad-

mitted. It doesn't tend to prove any staking or

anything, but merely to identify the conversation

and the tim.e, a limited purpose, and for nothing

else.

Mr. Pratt. Yes, but if he doesn't get what
the conversation was it is useless to him. That
is what he is trying to do here and what Mr. Weis
will bear out, of course.

The Court. I will overrule the objection.

Mr. Pratt. Well, plaintiff excepts.

The Court. Exception allowed.

Q. You know what the question is, Mr. Weis?
A. Yes.

Q. What is your answer?
A. I had a conversation with him.

Q. You are certain that was on the 2d of July,

1921?
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A. It was on the 2d day of July, 1921.

Q. In the town of Chatanika, in the presence
of yourself and Fritz Welch?
A. Yes, sir."

These assignments, it will be noted, have to

do also with the testimony of the witness O'-

Leary. McConnell's attorney, on the theory that

he was merely fixing the date, was permitted

to ask the witness O'Leary whether or not

on the succeeding day (after the boy had seen McCon-
nell staking the claim), he, the boy, had not talked to

two men, Fritz Welch and Sam Weiss, and discussed

with them that earl}^ that morning (July 2nd, 1921) he

had seen McComiell. (Tr. p. 191.) The witness Sam
Weiss was then called and asked if on the 2d day of

July he had seen the witness O'Leary, and had a con-

versation with him at that time relative to his

(O'Leary's) having seen McConnell on that day stak-

ing a mining claim. (Tr. p. 197.) While defendant's

attorney did not ask either witness to detail the con-

versation, but merely to identify it, the mere identifi-

cation of the conversation made it necessary to re-

count it, and in this manner it was prejudicially placed

l)efore the jury.

The testimony was purel^y hearsay, the witness

O'Leary stating that he had a conversation with Mr.

AVeiss, and discussed with him the fact of McConnell's

staking and ground, and the testimony of Weiss that

he had such a conversation with O'Leary, both of

them, of course, fixing the same time and place; that

is to say, they both fixed the conversation as of the

morning of July 2d, which, of course would be proof,
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so far as the jury was concerned, that if this were

the day succeeding the midnight when McConnell had

seen and talked to O'Leary, and McConnell had

pointed out the stakes, that McConnell must, neces-

sarily, have staked the claim after midnight of July

1st, when the ground was open for relocation, and not

after midnight of June 30th, when in fact, as Vedin

contends, the staking was done.

Such a situation was extremely prejudicial to Vedin,

and taken together with the exclusion of the impeach-

ing question (concerned in Assignment of Error No.

I, supra), permitted the jury to give full credit to

O'Leary 's testimony and to discredit Vedin without

the opportunity being given him to correct such im-

pression. This immeasurably damaged Vedin 's case,

and was harmful and prejudicial error.

This brings us to

:

Assignment of Error No. IV. (Tr. p. 382.)

This assignment is as follows:

''IV.

The court erred in admitting in evidence, over

the objection and exception of the plaintiff below,

the supposed location certificate of the defendant

in relation to the creek claim No. 16 below dis-

covery on Cleary Creek, the subject of contro-

versy, which paper is in the w'ords and figures

following

:

Q. Mr. McConnell, I show you this nnd ask

you if that is a copy of the certificate of location

which you prepared and caused to be recorded in

the Recorder's office at Fairbanks'? (Tr. p. 225.)

A. Yes, I think it was.

Mr. Clark. We offer this certified copy of the

location certificate of records duly certified by
the Recorder as being a part of his records.
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Mr. Pratt. To which we object as not being- in

accordance with the laws of the Territory of

Alaska.
(Argument.)
The Couirr. The objection will be overruled

and the certificate admitted.
Mr. Pratt. Plaintiff excepts.

The Court. Exception allowed. (372.)

'Chatanika, Alaska, July 1st, 1921.

I have this day relocated the twenty acres of

placer ground know in original records as the

Anderson claim. Bounded on the west by the

McFarlane fraction on the south by the diamond
fraction and McKnutt, on east by Serpentine on
north by the Duncan an 17 Creek.
The ground runs 1320 feet up and down Lat-

anika and across Cleary Creek about three hun-
dred on west end. Ground lies in the Fairbanks
mining and recording precinct.

Claim 16 below Cleary.

Olh^er a, McConnell.
Witness: Morris O'Leary.
Filed for record July 16, 1921, at 15 min. past

11 A. M.
Reed W. Heilig,

Recorder.' "

The question presented hy the foregoing Assign-

ment is:

Did this certificate coniform to the law?

The provisions of the law are set forth here for con-

venience of reference.

Session Latvs of Alaska of 1915, Chapter 10, Section

1, reads in part as follows

:

"He shall post or write upon the initial post,

stake, or monument on the claim, a notice of loca-

tion containing: (a) the name or number of the

claim, (b) the name of the locator or locators,

(c) the date of discovery and the posting notice
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on the claim, (d) the number of feet and length

and width of the claim."

''Section 2. Within ninety days after the dis-

covery and posting of the notice aforesaid, the

locator shall record with the Recorder of the Dis-
trict wherein such claim is situated, a certificate

of location. Such certificate shall contain

:

(a) The name or number of the claim.

(b) The name of the locator or locators.

(c) The date of discovery and of posting of
the location notice.

(d) The number of feet in length and width
of claim.

(e) It shall set forth the description with ref-

erence to some natural object, permanent monu-
ment, or well known mining claim, together with
a description of the boundaries thereof so far as

applied to the numbering of stakes or monuments.

A failure to record a certificate of location of
claim as herein provided shall operate as and be
deemed abandonment thereof, and the ground so

located shall be open to re-location
;
provided, that

if a full compliance with the preceding provisions
of this act shall have been made before any loca-

tion by another, such compliance shall operate to

prevent the abandonment or forfeiture of such
claim and save the rights of the original locator."

It will be noted that McConnell 's location certificate,

read in connection with the law above quoted, is fatal-

ly defective for the following reasons

:

1. The notice is dated July 1st, 1921, a day on

which, by the admission of both parties, the ground

was not open to relocation.

2. The width of the end line farthest from Cleary

Creek is not given.

3. The stakes are not numbered.
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4. No date of discovery is stated.

5. The claim is said to adjoin others which were

either non-existant or from 500 to 1000 feet away.

6. There are two creek claims, No. 16 Below Dis-

covery on Cleary Creek, McFarlane's and the one in

controversy.

7. No ties to anything are given, unless it can be

said that the reference to ''Cleary Creek" and "Chat-

anika", tied the claim to that river and creek, which,

of course, is not definite enough. It is very important,

as description, whether a mining claim is a "creek"

or "bench" claim and whether "above" or "below"

discovery.

8. The certificate does not say whether the claim is

a "creek" or "bench" claim, or whether "above" or

"below discovery". Reference to "Anderson Claim"

is wrong, as is clearly set forth in defendant's answer

(Tr. p. 346), where defendant himself says it was

formerly know^l as "Linn Claim'.

The certificate is subject to the further attack that

the plat, which was introduced in evidence (annexed

to the Transcript), Defendant's Exhibit No. 3, in sup-

port of the same, absolutely contradicts the certificate.

The adjoining claims mentioned in the certificate of

location, are not, as a matter of fact, actually adjoin-

ing the claim in controversy. The "Diamond Frac-

tion" does not bound the claim on the south, nor does

the imaginary "Serpentine" bound it on the east, nor

does the "Duncan" or "17 Creek Claim" boimd it on

the north. There is no such claim as the "McFarlane

Fraction". (Plat, Plaintiff's Exhibit "A".)
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The law very wisely requires that the certificate of

location (which must be recorded), shall be much more

specific and in greater detail than the notice of loca-

tion, which is posted or written on the stakes by the

claimant at the time he stakes his claim. For the pur-

pose of making a good record title the law requires

some intelligent reference to natural objects or well-

known mining claims, and this certificate when tested

in light of the requirements of the law, does not com-

ply with them in any sense.

When the certificate was offered, the Court took

the position (Tr. pp. 225, 226 and 227) that it should

give the certificate a liberal construction, in view of

the fact that the Court would take judicial notice of

well-known and existing mining locations; and, fur-

thermore, that the certificate referred to the original

location as the ''Anderson Claim". The answer, how-

ever, says that it Avas known as the "Linn Claim".

(Tr. p. 344.) But, we submit, the Court entirely mis-

conceived the purpose or intent of the law, requiring

as it does, a definite description by reference to perma-

nent natural monuments, so that the claim might be

identified and found by use of the deecription, by some

one unfamiliar with the claim. The Court substituted

its personal knowledge for the requirements of the

statute, and, in weighing the location judicially, to

determine whether or not it was in conformity with

the statute, the Court by so doing, came to the con-

clusion that it was, because the claim states

:

"The ground nms 1320 feet up and down
Chatanika and across Cleary Creek",
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and

''The Court must take judicial notice of the

creeks that apply in this particular district, espe-

cially if he is familiar with them."

Before the Territory of Alaska was enabled to

adopt its own Session Laws governing the location of

mining claims, these matters were controlled by Sec-

tion 2324 pf the Revised Statutes, of the United States,

which provides in part, with reference to the contents

of the recorded certificate of location, that it must

contain

:

"Such a description of the claim or claims lo-

cated by reference to some natural object or

permanent monument as will identify the claim."

The Supreme Court held in Hammer v. Garfield

Mining Co., 130 U. S. 91, that the object of the stat-

ute is:

' '
' "To secure a definite description—^one so plain

that the claim can be readily ascertained. A ref-

erence to some natural object or permanent monu-
ment is named for that purpose."

When the Session Latvs of Alaska, Chapter 10, Sec-

tions 1 and 2 were adopted, they contained provisions

(supra) more specific than those just quoted in the

Revised Statutes, and not only required that the de-

scription of the claim must be such, that it can be

located "by reference to some natural object or per-

manent monument", such "as will identify the claim",

but also require

:

"that it shall set forth the description with refer-

ence to some natural object, permanent monu-
ment, or well-known mining claim, together with

a description of the boundaries thereof, so far as

applied to the numbering of stakes or monu-
ments."
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If then, as the Supreme Court says, the purpose of

such requirement is to secure a definite description

''so plain that the claim can be readily ascertained",

it must be apparent that the location certificate in the

case at bar falls far short of that and is absurdly

deficient.

The books are full of cases where the Courts have

held location certificates void for misdescription.

One of the leading cases arose in Alaska and was

decided by this Court:

Cloninger v, Finlaison, 230 Fed. 98 (9th Cir-

cuit).

In this case the certificate set forth the name of the

claim as "No. 1 Bear Creek placer mining claim", and

that it vv-as situated in the White River Mining Dis-

trict, Territory of Alaska, and that "Bear Creek is

tributary to Big Eldorado". The certificate was un-

verified. The Court says

:

'
' Tlie&e two defects are such as to invalidate the

location, notwithstanding the rule, which the plain-

tiff invokes, that prospectors' notices are con-

strued with extreme liberality by the courts.

"This court extended that rule as far as is per-

missible in Vogel v. Warsing, 146 Fed. 949, 77 C.

C. A. 199. But in that case the claim was de-

scribed as about a mile from Anvil Mountain, in a

southeasterly direction, and the location notice

was headed' 'Bristow Gulch, Cape Nome Mining
District.' We held that this reference to two

permanent objects was sufficient. But in the case

at bar the description refers to no natural object,

or permanent monument, or well-known mining

claim. The name 'claim No. 1, Bear Creek placer

mining claim' does not necessarily mean that the

claim is located on that Bear creek, and if the

claim had been described as located on that creek,
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the notice would still bo insufficient to comply
with the statute, for a creek or a river, without
other description, will not answer for the natural

object required by the statute, so as to give the

claim definite location, and meet the requirements
of section 2324, Revised Statutes (Comp. St. 1913,

4620), which provides that the monument or
natural object must be such 'as will identify the

claim'. * * * and the mere mention of Bear
creek serves in no way to identify the claim."

In Baxter Mountain Gold Mining Co. v. Patterson

et al., (N. M. 1884) 3 Pac. 741:

The location notice, to fulfill the requirement of

reference to a natural object or pemianent monument

referred to other claims. At that time reference to

other claims was not deemed sufficient. The Court

said:

"B}^ the laws of this territory the locator is

required to post upon the claim a notice, which
shall contain the name or names of the locators,

the date of the location, and such description of

the claim or claims located, by a reference to some
natural object or permanent monument, as will

identify the claim * * * We are of opinion

that the location notice offered in evidence on
behalf of the plaintiffs in this case fails to comply
with the notice required by the laws of the terri-

tory, and that, consequently, the court rightfully

refused to permit its introduction as evidence
* * * A¥e think that the boundary lines of

other adjoining claims are neither natural objects

or permanent monuments. They are, in fact,

imaginary lines which are to be determined by the

natural objects or permanent moniunents actually

existing upon such other claims."

Gilpin Co. Min. Co. v. Drake, (1886) 9 Pac. 787. In

this case also was considered the question as to suf-

ficiency of location notice

:
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'^T'he only reference in this rejected certificate

to anything analagous to natural objects or per-

manent monuments is as follows

:

'Beginning at the westerly end of the Grilpin

County Mining Company's property, on the

Williams lode, in Lake Gulch Mining District;

runs thence in a westerly direction a distance

of fifty feet to the easterly end of Packard and
Updegraph's property on said lode.'

"It is conceded that the claims referred to are

patented claims, and that they supply the perma-
nent monuments required by the act of congress.

Still the references thereto in the location certifi-

cate, and the description of the claim located, are
too indefinite to enable the same to be fully identi-

fied, or its boundaries readily traced from this

certificate alone."

Drummon v. Long et al., (Colo. 1887) 13 Pac.

543:

"In the certificate before us we do not find any
such reference to either a natural object or a per-

manent monument as meets the substantial re-

quirements of the statute. Describing the lode as

being on the south^vest side of Mount Hardin, and
in Portland gulch, locates the lode generally. It

is not, however, that definite location, by refer-

ence, w^hich the statute contemplated."

Barger v. LeSieur, (Utah, 1892) 30 Pac. 363. The

following location was held to be insufficient for

failure to refer to a permanent monument or natural

object.

"This is to certify that we, the undersigned,

have this day located and claim 1,500 feet in

length on this ledge of shale and wax, and three

hundred feet on each side of the center of loca-

tion. We claim three hundred feet running east

and 1,200 feet running west from monument
* * * This ledge is situated up near the head
of the right-hand fork of what is known as 'Tie
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Canyon', about five miles from the Denver & Rio
Grande Railroad, in Utah County, Utah Terri-

tory, and shall be known as the 'Belcher Lode'."

Not only is it necessary to refer to some natural

object or permanent monument, but the law means

what it says in the requirement that there must be

stated the number of feet in length and width of the

claim, and the stakes or monuments must be num-

bered.

Helena Gold dc Iron Co, v, Baggaley (Mont. 1906)

87 Pac. 455 : This was an action on an adverse claim

under two locations, known as the ''Helena" and

"Wisconsin" quartz lode claims. The statements of

excavations as to the two claims were as follow^s:

" 'Since and within sixty days from the date of

this location, the following work has been per-

formed upon said lode, viz: At the point of dis-

covery a shaft, the dimensions of which are

by feet and feet in ten feet and six inches

depth.' In this connection the Wisconsin state-

ment reads: 'Since and within sixty days from
the date of this location, the following work has

been performed upon said lead, viz: At the point

of discovery, a tunnel, the dimensions of which
are by feet, and eleven feet eight inches

in length' * * * The notices before us contain

a statement of but one dimension of the excava-

tions, whereas, the statute requires 'the dimen-
sions' to be stated, including of course, length

breadth and depth * * * A statement of the

depth of an excavation is no more a statement of

'the dimensions' of it than would be a statement

of its breadth * * * While the Court might
have excluded the notices upon the objection of

counsel, which w^as seasonably made, under the

cases cited it was clearly correct in its conclu-

sion from the facts found that the judgment must
be for the defendant."
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Wilson V. Free'inan (Montana 1904) 75 Pac. 84:

"There is nothin.s^ in the declaratory statement
above quoted showing the dimensions and loca-

tion of the discovery shaft, or its equivalent, if a
new shaft was sunk as a basis of location; or
showing the depth and dimensions of the discov-
ery shaft upon the abandoned claim 'at the date
of such location', and that it was sunk 10 feet

deeper, if the location was based upon such facts.

Therefore we are satisfied that the declarator^'

statement introduced in evidence by the plaintiffs

and appellants was absolutely void, and gave the
plaintiffs and appellants no ri^ht to maintain the
suit in controversy, or have entered in their favor
upon such suit."

Purdum V. Laddin (Montana 1899) 59 Pac. 153:

This case holds that the stakes must be numbered and

that a failure to number each comer and describe

same makes a location void.

In addition to all of the defects, above set forth, as

existing in the Certificate of Location, is the fact that

it is dated July 1, 1921, a date on which, according

to the testimony of both parties, a valid location could

not be made, and this is not explained away in the

record, even though the Court says (Tr. p. 226)

:

"It also contains the date here, 'July 1st, 1921'

The Court would presume that was the date tlie

notice was posted."

The admission of this absurdly deficient Certificate,

the main prop of McConnell's case, was fatal error

and compels a reversal.

This hrings iis to Assignment of Error No. VI.

which we will consider out of order, at this point be-
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cause it is so closely associated with the matter we

have discussed.

Assignment of Error No. VI. (Tr. p. 384.)

"The Court erred in giving and reading to the

jury, over objection and exception of the plaintiff

below, instruction numbered 25, in its general
charge, to-wit:

'You are instructed that if 3- ou find and believe

from a preponderance of the whole evidence

in the case that the defendant McConnell made
no bona fide attempt to locate the ground in

controversy on the night of June 30th and
morning of July 1st, 1921, but merely made a
bluff at doing so for some reason of his own
and that he actually made a valid location of

the ground in controversy on the morning of

the 2d day of July. 1921, but that on the loca-

tion notice which he claims he posted in a box
on the ground he claimed his location as of

midnight July 1st, 1921, and in the certificate

of location thereafter recorded ])y liim the date

was stated to be the 1st day of Julv, 1921, such

discrepancies in statements as to time and his

failure to claim in his recorded notice that the

ground was stalled after midnight of July 1st

would not of themselves in anv wav tend to in-

validate his said location, provided you believe

such location was actuallv made on the 2d da^^

of July, 1921.'"

This instruction says, substantially, that even

though McConnell went on the ground with gun in

hand on the night of June 30th and the early morning

of July 1st, 1921, and staked and marked the boun-

daries of the claim, ''as a bluff", and for some pur-

pose of his own, still, by doing so, he virtually initi-

ated a valid mining title ; and the fact that his Notice

and Location Certificate were all dated July 1st, 1921,

did not invalidate his title, if the jury believes, as a



28

matter of fact, that he made a valid location on

July 2d.

The testimony^ as we shall show, clearly demon-

strates that McConnell initiated his supposed title

by setting all of his stakes on June 30th and the early

hours of July 1st, 1921, with gun in hand and, fraud-

ulently, so far as the plaintiff is concerned. The doc-

trine of the instruction is, when applied to the

evidence, that force and fraud in initiating a mining

right has no effect whatever on its validity even

though the force and fraud were commenced at a time

when the ground was the property of others, and the

time for the performance of assessment work and im-

provement had not expired, and the show of force

was made for the express purpose of intimidating

others and preventing them from even attempting to

relocate the ground.

McConnell 's testimony as to why his Certificate,

which he recorded, as well as the Notice of Location,

which he posted, bore the date, July 1st, 1921, and his

testimony showing how he initiated his title, is en-

lightening. His direct and cross-examination is to the

effect that he began staking the claim before midnight

of June 30th (Tr. 235,. 236), and, that while so doing,

he carried a gun. When he was asked why he had

the gun, his testipiony was as follows (Tr. 238)

:

"Q. And vou had vour gun?
A. Yes. ' . .^ ^ .

.

Q. And that tiine you thought very likely Mr.
Yedin would be there, didn't yout

A. No, I had no certainty about it.

Q. Well, you were looking for him anyhow
weren't you?

A. Well, I was looking for anybod.y.
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Q. Well, you were looking for him more par-

ticularly ?

A. No, I was not. I was keeping my eye open
for anybody.

Q. Anybody at all?

A. Yes.

Q. And you intended to use that gun to keep
them off of there, didn 't you ?

A. I did not.

"Mr. Clark. I object to that, if the Court
please, as absolutely incompetent.

A. If it please your Honor, may I m.ake this

explanation: It was a li.^ht aun, and there was
young rabbits around in the night, in the middle
of the night. You often catch a young rabbit in

the middle of the night ; not ahvays, but you often

do.

Q. You took it along to shoot a rabbit or two ?

A. One. I didn't want two.

Q. I see. Now, Mr. McConnell, isn't this

true, that you thought that Yedin would be down
and get his stakes up first and you intended to

beat him to it and get vours up first?

A. No, I didn't think anything about it,

Q. You didn't? Still you went over there

about ten or half-past ten and looked all around
and put up two notices, didn't you?

A. Yes.

Q. Huh?
A. Yes.

Q. And then you went over about half-past

eleven with two more notices, didn't you?
A. Yes.

Q. And when did you put them up?
A. Before 12 :00 on the 30th. I put them u-^

on the center over here (indicating). I didn't

put any on this post or this post or this corner
here, this end here. I didn't put them on either

one, nor I didn't put them on 16. I put them
over here for what I took to be the Keyes post
and there was a piece of board on it."



30

"Q. You thought you were on the line of the
Anderson claim, didn't you?

A. I did not.

Q. Oh, you didn't. You didn't want Mr.
Vedin to set up his stakes there that night, did

you?
A. I was perfectly willing: wanted to see him

do it.

Q. You did?
A. Yes.

Q. And still you had your gun with you ?

A. I explained to you, rabbits.

Q. Yes, rabbits. Now you tell this jury at

this time that you knew on the 30th of June and
the 1st of July that that Anderson claim wasn't
open to relocation, do you?

A. On the 30th of June?" (Tr. pp. 250 and
251.)
* * * * * * *

"Q. Answer my question. You thought that

the prior owner's right would expire on the 1st

of July, didn't you?
A. 'Midnight, July 1st.

Q. Didn't you think it would expire on the

morning of July 1st?

A. No.
Q. You didn't?

A. No.
Q. What were you out there putting up those

stakes for?
A. Well, as a bluff so if other people come

around thev wouldn't bother.

Q. Just' a bluff?

A. Yes.

Q. You were trying to bluff Vedin, I suppose

and keep him from staking it, weren't you?
A. Have it vour own wav." (Tr. pp. 251 and

252.)
* * * * * » *

''Q. Now these notices you put up the night of

June 30th. the throe of them were all the notices

you ever did put up, weren't they?
A. No, the next night I put up the original

actual location notice.
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Q. I say three of them? Outside of this ini-

tial stake that was the only notice that you set

up after that first night ?

Mr. Clark. What do you mean by notice?
Mr. Pratt. Of any kind.

Mr. Clark. We object, if the Court please
unless he makes it more definite. Notice may be
in writing or written on a post.

Q. Well, notice of location. You didn't make
any other notice of location than the one on the
initial stake, did you?

A. July 2d?
Q. Yes.
A. No. The only paper 1 put up on July 2d

was the notice in the box.

Q. You didn't put any up after that, did you?
A. Not on the post.

Q. On anv of those stakes?
A. No." '(Tr. j)V- 260 and 261.)*******

The cross-examination then continues as follows:

^'Q. After you got that initial stake up, now
according to your tell it would be the mornin^'
of July 2d, where did you go ?

*'A. I went home and went to bed.

Q. Went home and went to bed. And you
never did set up any other stakes?

A. Not in the night-time.

Q. When did you come back there again?
A. I got up early—I can remember distinctb^

that I got \iv early, and I thing T was over there
6:00 o'clock in the morning.

Q. What stakes did you set up then?
A. I didn't set up stakes. I come over here

to this rock pile (indicating) and did a little

rocking to make a discovery first.

Q. Then when did you go to your stakes

again ?

A. Then after I had done that, I think it was
in the afternoon, I went down to this stake here
(indicating), this old stake here that I took up
the original rightful stake, and I wrote my name
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and the number 2 on it. Then I came over to this

stake and put up a new stake there. I ^ot a stake

off of one of Fisher's, rock piles there and made
a new stake and put it up there.

Q. That w^as about 6:00 o'clock in the morn-
ing?

A. No, that was, I think, in the afternoon.

Q. On the afternoon of the 2d'?

A. Yes.

Q. You are positive of that?

A. It was some time after that.

Q. Now, you see, you have gotten into trouble.

A. No. I haven't.

Q. Yes, you have. When you put up that

stake Morris O'Leary came along "^j

A. Morris O'Leary didn't see me in the day-

time there. I seen him in the night but not in

the da}i:ime.

Q. You saw him just after you had set the

stake up, didn't you?
A. I did not.

Q. You didn't?

. A. No.

Q. Didn't you come from the stake, right from
the stake right over to the road where he was?

A. On midnight, June 30th I met Morris
O'Leary here almost right here at this stake (in-

dicating.) The next night I didn't see him.

Q. You did see Morris O'Leary, then, at what
is called the third mineral post, you saw him on

the night of June 30th, didn't vou?
A. Yes.

Q. Huh?
A. Yes. No. no, I was mistaken. I didn't

see him there. It was midniglit July 2d—or 1st.

Q. Oh, vou got it wrong again.

A. No, I haven't. I remember distinctly when
I seen him.

Q. And you hadn't set that stake up just be-

fore you saw him. had you ?

A. I put up a new stake there, a brand new
stake. There was no stake there.
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Q. Hadn't you just ])eeu sotting- up tliat stake

^vhen Mori'is O'Leary came along ^

A. I had not.

Q. Wlien had you jmt it up?
A. The next day some time.

Q. The next day some time?
A. Yes.

Q. What were you doing over there?
A. I was just posting that notice—no, I was

coming home at that time." (Tr. pp. 258-260.)*******
''Q. Now, Mr. McConnell, isn't this true, that

after Vedin got back from town and located that

ground you knew for a certainty that it wasn't
open to location on July 1st?

A. I did not.

Q. Didn't that make you know?
A. No, I wasn't there, I don't think. I

wasn't there for several days after he located

and I paid no attention to his location.

Q. Wasn't that what called your attention to

it, and didn't vou then think your location was
invalid and void?

A. I did not.

Q. You didn't?
A. No, nor had no idea.

Q. Wasn't that what caused you to go out

there on the morning of the second and, as you
say,—I know you weren't there then, but you sa^"

you went out there on the morning of the 2d and
put that other notice up in the box?

A. The only location notice that was up was a
little after midnight July 1st, and the only loca-

tion notice that I ever put on the ground; no
other ones no place.

Q. After midnight, Julv 1st?

A. Yes.

Q. You put that up in a box on your initial

stake ?

A. Yes.

Q. And that is the only notice you ever did

put up?
A. Of a legal notice.
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Q. The only legal notice you ever put up?
A. Yes." (Tr. pp. 263 and 264.)

The testimony, just quoted, is pertinent both to As-

signment of Error No. TV. and Assignment No. VI.

In admitting the Certificate of Location, over the

objection of plaintiff, the Court stated (supra) that,

because it bore the date "July 1st, 1921", the Court

would "presume" that was the date the Notice was

posted. As a matter of fact, McConnell's own testi-

mony as he corrected it, shows, that he claimed to have

posted the Notice on July 2d. And his own testi-

mony likewise shows, that his Certificate of Location

is illegal and not in conformity with the requirement

of the Alaska Law (Session Laws of Alaska, 1915,

Chapter 10, Section 1) in that he had made no valid

location on which to base the Certificate of Location.

He contends that he made no location at all on the

night of June 30th, and the morning of July 1st, for

the reason that he did not set his stakes at the proper

places, nor were his location notice, or notices, suffi-

cient. Further he admits that he saw the witness

Morris O'Leary at the time he set his number 3

post on the night of June 30th. (Tr. p. 259.) But

later he corrects this to say that it was not at that

time, but at midnight July 2(1, or 1st. The witness

Grossbeck testified (Tr. p. 160) that the conversation

between Morris O'Tjcary and McCoimell took place a

little after midnight on June 30th, and the beginning

of July 1st, and John Flygar, another witness, testi-

fied (Tr. pp. 294-5-6) conclusively that the Notice in

the box was not at the initial post on July 9, 1921.



35

McConnell is also contradicted in his testimony by

two other disinterested witnesses, Norman C. Stines

and Daniel C Beyer. Stines testified that he was

Manager of the Fairbanks Exploration Company, and

that he held a conversation with McConnell in the

presence of Beyer with reference to the time when

this claim in controversy w^as staked. The testim&ny

is as follows (Tr. p. 285)

:

"Q. I will ask you if it isn't true that at that

time you asked him when he staked the claim;
that he said he staked it early on July 1st, 1921;
that he went out there before midnight and staked
it right after midnight; that you, Mr. Stines,

then asked him if he went out on the night of
June 30th, 1921 and staked the claim right after

midnight, which would be early on the morning
of July 1st, 1921, and that he answered you, 'That
was when I staked the claim'?"*******
"Q. I will ask j^ou if that was the conversa-

tion, in substance?
A. Yes."

On cross-examination the witness Stines made his

testimony even more definite (Tr. p. 287) :

"Q. * * * Were you discussing this claim ?

A. I was.

Q. And did you go into any further detail in

regard to the claim than just what has been ac-

counted here ?

A. Only to determine the time of location.

Q. And that is the only thing you were con-
cerned with?

A. That claim, yes.

Q. Did he tell you that he put up some notices,

w^ent out immediately after midnight, at the end
of June 30th, and put up some notices on the
claim, w^hich would be on the morning of July 1st ?

A. The question of notice did not come up.
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He made the location on the early morning of

July 1st.

Q. That is your remembrance of what hap-
pened?

A. Yes."

The tvitness Beyer testified (Tr. p. 291)

:

"Q. His (McConnell's) statement was that he
staked the ground after midnight between July
30th—between June 30th and July 1st?

A. Yes, sir.
* * * * * * *

''Q. And didn't you hear something during
that conversation, something was said about mid-
night, July 1st? Wasn't that discussed?

A. No, I heard midnight of June 30th dis-

cussed.

Q. Well, did you hear any discussion about
midnight of July 1st?

A. No discussion of midnight, July 1st.

Q. Wasn't there a discussion there in regard
to what was written on his stakes in regard to

the time when the claim was located ?

A. That I don't recall having heard.

Q. Just to refresh your memory, wasn't there

something said about on the notice of locations

reciting midnight, July 1st, 1921 ?

A. No, I don't know as 1 remember hearing
anything about that.

Q. But you do remember that there was
some talk in which it was stated that Mr. McCon-
nell said something about putting up some notices

on this claim after midnight of June 30th, which
would make it on the 1st day of July, 1921 ?

A. Yes, sir, I remember hearing that."

The assumption, therefore, in the twenty-fifth in-

struction, covered by the Assignment of Error under

discussion (No. VI), that there was evidence from

which the jury might find that a location was made

on July 2d, was based on absolutely nothing. McCon-
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nell's assertions to that effect were foolishly false and

contradictory.

Furthermore, this instructiou plainly announces the

doctrine that force and fraud have no effect upon the

validity of a mining location. This is something new

in mining jurisprudence.

The Court clearly invaded the province of the jury

in ascribing to the evidence of force and fraud, the

effect, which the Court desired the jury to consider

such evidence entitled to. The Court told the jury

that fraud and force made no difference whatever.

By so telling them, the Court in effect withdretv from

the jury the consideration of tvhat effect force ami

fraud had in the matter, which was clearly a question

for the jury to determine. Therefore the jury w^as

instructed to disregard the circumstance of McCon-

nell coming on the ground at a time w^hen, by the ad-

mission of all parties, the land was owned by another,

arid there, by the show of force and fraud to intimi-

date and prevent any one else from coming on the

land, thus accom.plishing the very first act by which

he initiated his right to locate it. The right, which

he thus initiated with such a show of force that all

others were afraid to come near the land, he at-

tempted then to ripen into a valid location, according

to his testimony, by such an act. The Court virtually

tells the jury that if they believe the subsequent acts

were sufficient to accomplish a location, they need

take no consideration whatever of the initial act,

w^hich made the subsequent acts possible. Under this

theory, trespass is justified and the Court virtually

approves the doctrine that a locator may ''move in
5?



38

on a claim and hold it by force and intimidating tac-

tics, keeping all others off, mitil he himself can stake

it when it is open for location.

There cannot be any doubt that McConnell took his

first step to secure this property for himself, at a

time when the ground was actually owned by some

one else. His show of force and his fraud in staking

it "as a bluff" at that time, was a trespass. The fact

that he claims to have followed the initial step by

making a valid location later on, cannot save him

because it is orthodox mining law that a mining right

cannot be initiated by forcible trespass on the lawful

possession of another who has previously located and

segregated the land from the mass of public mineral

lands. See

:

First Lindley on Mines. Section 217;

Cowell V. Lamars, 21 Fed. 200;

Becker v. Long, 196 Fed. 721

;

Reynold v. Pascoe, 66 Pac. 1064.

McConnell himself, by his own testimony, proved

that he was a trespasser, at midnight of June 30th,

and yet the jury was told, in this instruction, that

they could disregard the fact entirely if they believed

that after frightening Vedin away by the show of his

gun and staking the claim "as a bluff", (in order to

keep Vedin away,) McConnell later on did some more

staking and posted some more notices. This instruc-

tion was so prejudicial to Vedin 's case that it is diffi-

cult to see how the jury could have brought in, under

such instruction, any different verdict than it did.

We shall next consider

:
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Assigrnment of Error No. VII. (Tr. p. 385.)

This assignnieiit is as follows:

"The Court erred in receivino- and accepting
the verdict of the jury for the reason that the said
verdict fails to find that the defendant below was
a citizen of the United States, and is uncertain
and incapable of being made certain by reference
to the pleadings in the respect that it cannot be
told from the verdict what portion of the ground
in controversy was awarded to defendant below
and what portion thereof was awarded to plain-

tiff below."

The Court is well aware of the law, and doctrine,

that in an adverse case, the plaintiif and defendant

are each "actors". One is as much the plaintiff as

the other is, and the United States is a third party to

the controversy. As against the United States, each

of the parties, plaintiff and defendant, must allege and

prove citizenship. The evidence shows that Vedin

was a citizen (Tr. p. 5), hut the defendant, McConneU,

neither alleged nor proved that he teas a citizen of

the United States, and the verdict makes no mention

of the subject. This was a fatal error and compels a

reversal.

The statutory provisions involved, are as follows:

Revised Statutes, Sec. 2319 (U. S. Comp. Statutes

Sec. 4614), which provides, in part, as follows:

"All valuable mineral deposits in lands be-
longing to the United States * * * are hereby
declared to be free and open to exploration and
purchase * * * by citizens of the United
States and those who have declared their inten-
tions to become such * * *"

Revised Statutes, Sec. 2326 (U. S. Comp. Statutes,

Sec. 4623) contains the general provisions relating

to adverse claims.
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Revised Statutes, Sec. 2326 (U. S. Comp. Statutes,

Sec. 4625) being the Act of March 3, 1881, Chapter

140, provides in part, that if:

"title pursuant to adverse proceedings under Sec-

tion 2326 shall not be established by either party,

the jury shall so find, and judgment shall be so

entered according to the verdict."

The instant proceedings are under Section 2326 of

the Revised Statutes (being a suit to establish an ad-

verse claim pursuant to the provisions thereof), and

it is conceded that in actions of this character, the

United States is deemed to be a third party, and the

owner and holder of the title. The judgment in the

action is to determine which (if either) of the parties

is entitled thereto. It is necessary that all the quali-

fications for a valid location be established. This is

well brought out in

:

Cole V. Ralph, 252 U. S. 286, where the Court uses

the following language at page 294:

"When an application for a patent to mineral
lands is presented at the local land office, and an
adverse claim is filed in response to the notice

required by the Statutes (Section 2325) further

proceedings upon the application must be sus-

pended to await the determination by a court of

competent jurisdiction of the question whether
either of the parties, and if so, which, has the

exclusive right to the possession arising from a

valid and subsisting location. A suit appropriate

to the occasion must be brought by the adverse

claimant and in that suit each party is deemed
an actor, a.nd must show his own title as the suit

is 'in aid of the Land Department.' "

The authorities are practically unanimous on the

proposition that in proceedings similar to the case at
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bar, it is necessary to establish citizenship in order

to predicate a valid judgment upon the proof adduced.

Lindleij on Mines and Minerals, Vol. 1, page 524,

Sec. 234, says:

''The following conclusions are clearly deduci-
ble from the current of judicial authority:

(1) An alien may locate or purchase a mining
claim, and until 'inquest of olKce' may hold and
dispose of the same in like manner as a citizen;

(2) Proceedings to obtain patents are in the
nature of 'inquest of office,' and in such proceed-
ings citizenship is a necessary and material fact

to be alleged and proved;

(3) In all other classes of actions between
individuals with which the Government has no
concern, citizenship is not a fact in issue, it need
be neither alleged nor approved."

The doctrine announced in the rules set forth by

Lindley (supra) is supported by the courts of last

appeal in practically all of the mining states.

Colorado

:

It was early held in this State, that:

"* * * an allegation of citizenship, or its

equivalent, has repeatedly been held necessary to

constitute a good complaint in a proceeding to

determine adverse claims to such lands prelimi-

nary to the issuance of a patent therefor."

Keeler v. Trueman (Colorado), 25 Pac. 311.

Again

:

"Defendants in the case at bar having recovered
a general verdict in their favor the judgment
thereon must be reversed unless the title of de-
fendant to the ground in controversy was legally

established according to the Act of Congress of
March 3, 1881, amending Section 2326 Revised
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Statutes of the United States. Since that amend-
ment both parties in adverse proceedings are to

be regarded as actors, and a defendant cannot
rely upon the weakness of the plaintiff's title, as

in ordinary ejectment cases. * * *"

Thomas v. Chisholm (Colorado), 21 Pac. 1019.

Also McFeters v. Pierson (Colorado), 24 Pac. 1076,

where the Court held that the defendant, as well as

plaintiff, must establish proof (including citizenship)

to support the judgment in his favor. The Court says

:

''It is true, in a proceeding to settle adverse
claims to mineral lands, the plaintiff must allege

and prove he is a citizen of the United States or

that he has declared his intention to become such,

in order to obtain the patent; and, under the

amendment of 1881, the defendants must make
like averment and proof in order to succeed on
his part."

See also Duncan v. Eagle Rock Gold Mining and

Reduction Co. (Colorado), 111 Pac. 588.

California:

The Supreme Court of the State of California in

Lee Boon v. TeM (1885), 68 Cal. 43, uses the follow-

ing language to support the contentions of the plain-

tiff in error:

"As the action is purely statutory, and the

statute provides that citizens of the United States,

or those who have declared their intention to be-

come such, may avail themselves of the privileges

offered, we think the complaint in this action

should contain an allegation that all the plaintiffs

are citizens, or have declared their intention to

become such, and that, as to such of the plaintiffs

as have failed to so allege, the action should be
dismissed. '

'
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The above decision was also adopted in

Anthony v. Jillson, (1890), 83 Cal. 296.

The quotation from said opinion is here applicable

and is as follows:

''Did the defendants show any right to a patent
to the piece in controversy? In this regard it is

to be remembered that each party is to establish

his rights against the Government as well as
against his adversary as was said concerning the
plaintiff in Gwillim v. Donnellan, 115 U. S. 50,

'his location must be one which entitles him to

possession against the United States, as well as

against the other claimant.' And if it appears
that neither had acquired a right, judgment
should be given against both. (Jackson v. Roby,
109 U. S. 441.) And think that the pleading of

each should set forth the facts upon which he
relies. * * * The answer does not * * *

show that either Green or Guy, or any one from
whom they may have purchased, or Smith, was
a citizen of the United States."

See also:

Bode V. Trimmer, 82 Cal. 517;

Harris v. Kellogg, 117 Cal. 484.

Idaho

:

The same reasoning was applied in the decisions by

the Supreme Court of the State of Idaho. The lead-

ing case is Rosenthal v. Ives (Idaho), 12 Pac. 904.

It was here said:

"It is not enough that one party should show
the better or superior title, as against the other

claimant, but one party must show clearly, as

against the Government, the right to a patent

for the disputed ground or some part thereof,

l)efore either claimant can prevail in the action.
* * * The citizenship of Murray and the plain-
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tiffs was pleaded, and we think there should have
been a finding upon this allegation of the com-
plaint, notwithstanding the admissions of the
defendant. '

'

The same rule was laid down in Btirlie v. McDmv-
ald (Idaho), 33 Pae. 49:

"Since this act (March 3, 1881) it has become
necessary that the decision, whether by court or
jury, must show, not only that the successful

party is entitled to the possession as against his

deponent, but also as against all others, including

the Government, and by a compliance with all the

laws applicable. The Government is interested

in knowing, before issuing its patent to a party,

that he is a citizen; that he has discovered a vein;

that he has performed $500.00 development work

;

that he has complied with the law * * * in
the following cases judgments were reversed be-

cause of the insufficiency of the verdicts, some of

which were more specific than the one under con-

sideration: McGinnis v. Egbert (Colorado), 5

Pac. 660; Manning v. Strehlow (Colorado), 18

Pac. 25; Thomas v. Chisholm (Colorado), 21 Pac.

1020; and Rosenthal v. Ives (Idaho), 12 Pac. 904,

was reversed because the judge who tried the

cause failed to find that the successful party was

a citizen."

See also:

Bohanan v. Howe (Idaho), 17 Pac. 584.

Wyoming

:

This same doctrine was followed in Sherlock v.

Leighton (Wyoming), 63 Pac. 934. In this case, the

plaintiff was an applicant for a patent, but failed to

prove that he was a citizen. The Court held that the

failure to so prove would warrant a judgment against

him, but would not necessarily authorize a judgment

in favor of the adverse claimant. The Court says:
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''But counsel for defendant in error urges that
the judgment must be affirmed for the reason that
phiintilf ill error, the original locator and appli-

cant for patent, failed to prove citizenship on his

part. Proof of citizenship in an adverse suit, is

required only to enable the party to recover a
judgment in his own favor. * * * The absence
of such proof may prevent a recovery by the one
party but it does not operate to authorize a judg-

ment for that reason alone in favor of his ad-

versary.
'

'

See also:

Iha V. Central Association, etc. (Wyoming) 40

Pac. 527.

Arizona

:

This State is also in accord with the general rule.

In Schultz V. Allyn (Arizona), 48 Pac. 960, the

Court says:

''The object of this suit (being an adverse) is

to quiet the title between these individuals and the

United States * * * if the complaint fails to

allege citizenship it is bad on demurrer."

See also:

Keppler v. Becker (Ariz.), 80 Pac. 334.

The decisions in the States of Utah and Washing-

ton also follow the rule announced. See:

Strickley v. Hill (Utah), 62 Pac. 893;

Donahue v. Johnson (Wash.), 37 Pac. 322.

Federal

:

And the same rule is announced in the Federal

Court in:

Tonopah Fraction Mining Co. v. Douglass (1903),

123 Fed. 936, at page 941, the Court says

:
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''The Government is not, strictly speaking, a
party to the suit, but it is interested in the pro-
ceeding to the extent of having it not only estab-
lished for the Court, under the evidence at the
trial, which of the parties has the better or supe-
rior right to the land in controversy, but also

whether there has been a full compliance with
the mining laws, rules, and regulations; * * *

For instance, no person, unless he is a citizen of

the United States, or has declared his intention

to become such, is entitled to a patent for mining
land."

See also:

Lindley on Mines, Vol. Ill, Sees. 763, 764 and

765.

It is, therefore, apparent that if this Court permits

the judgment in the instant case to stand, it is decree-

ing possession of an unoccupied portion of the public

domain to the defendant McConnell, and is thus per-

mitting him to obtain a patent when there is no show-

ing of any kind by allegation in his answer or by

proofs that he is a citizen of the United States, and,

as such, qualified to obtain such patent. This fatal

defect in McConnell 's case compels a reversal.

We pass now to Assignment of Error No. IX. This

assignment embraces the same question raised by the

latter part of Assignment of Error No. VII, which

is as follows:

(Assignment of Error No. VII.)

"The Court erred in receiving and accepting
the verdict of the jury for the reason that said
verdict * * * is uncertain and incapable of
being made certain by reference to the pleading,
in the respect that it cannot be told from the
verdict what portion of the ground in controversy
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was awarded to the defendant below, and what
portion thereof was awarded to plaintiff below."

Assignment of Error No. IX. (Tr. p. 385.)

''The Court erred by inserting in the final

judgment findings of fact of its own, in addition
to the findings of fact by the jury."

To make up a judgment and decree, the Court re-

soHed to the evidence, and made findings of fact of

its own, in addition to those of the jury, and to accom-

plish this used Plaintiff's Exhibit "A" (the Plat an-

nexed to the Transcript) which Plat the Court by

another instruction (No. XV) had pronounced un-

worthy of consideration as evidence.

The precise point which is presented for the con-

sideration of the Court by these Assignments of Error,

is the following:

By the verdict (Tr. p. 362), the jury found for the

defendant, and found that he was the owner in fee,

subject only to the paramount title of the United

States, and in possession of, and entitled to possession

of, a certain placer mining claim (described particu-

larly and specifically by metes and bounds in the ver-

dict), and then the lang-uage of the verdict is as

follows

:

"Save and except the triangular strip on the
easterly side thereof, containing 1.92 acres, which
said triangular piece we find to be a portion of
•Bench Placer Mining Claim No. Fifteen Below
Discovery, second tier, right limit of Cleary
Creek, and is particularly described in Plaintiff's

Exhihit ^^
A^' used on the trial of this action, and

we do hereby find that said triangular strip, con-
taining 1.92 acres, is the property of the plaintiff

Gustav A. Vedin." (Italics ours.)
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In the judgment (Tr. p. 364), which followed the

verdict, the verdict itself is set forth in full, and the

Court then decrees, that the defendant is the owner

in fee, subject only to the paramount title of the

United States, and in possession, and entitled to pos-

session, of the said certain placer mining claim, which

is described then in the judgment by the same metes

and bounds as it was described in the verdict.

The judgment then proceeds and uses practically

the same language as in the verdict with reference to

the triangular strip, but adds a metes and boimds

description made up by the Court:

u* * * Y,T}|ic]2 said triangular piece the Court
tinds to be a portion of Bench Placer Mining
Claim No. Fifteen Below Discovery, second tier,

right limit, of Cleary Creek, and is particularly

described in Plaintiff's Exhibit 'A,' used on the

trial of this action, as follows: Commencing on
the easterly side line of No. Sixteen Below Dis-

covery on Cleary Creek, as set forth in the map
or plat of Mineral Survey No. 1711, at a point

on said easterly line which is between corners

No. 1 and No. 4 of said Mineral Survey No. 1711

S. 40° 21' W. 395.9 ft. from corner No. 4 of said

Mineral Survey No. 1711, thence N. 73° 15' W.
256.1 ft. to northwest corner of No. Fifteen Below
Discoverv second tier right limit of Clearv Creek

;

thence S. 19° 20' W. 654.9 ft. to a point on the

said easterlv side line of said survev 409.0 ft.

from corner No. 1 ; thence N. 40° 21' W. 714.0 ft.

to the place of beginning, which said triangular

strip, so described and containing 1.92 acres, is

the property of the plaintiff Gustav A. Vedin,

who is the owner in fee thereof, subject only to

the paramount title of the Government of the

United States, in possession thereof, and entitled

to the sole and exclusive possession thereof;"
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The metes and bounds description used by the Court,

is one which the Court itself made up by reference

to the plat, Defendant's Exhibit ''A," which was used

at the trial but which was not admitted as substansive

evidence, but merely for the purposes of illustration.

In this connection we shall also consider:

Assignment of Error No. V. (Tr. p. 383.)

Which is as follows:

"The Court erred in giving and reading to the
jury, over objection and exception of the plaintiff

below, instruction numbered 15 in its general
charge, to-wit:

'You are instructed that the respective plats
introduced in evidence in this case are not to be
considered by you as evidence of themselves, but
only to the extent that the posts, points, distances,

corners, lines, angles, and all printed or written
matter of every description thereon, are sus-

tained by a preponderance of all the evidence in

said cause, and in so far as these things are not
so sustained by the preponderance of the whole
evidence, you should reject them. Their main
purpose is to illustrate and explain the testimony
of the various witnesses who testified concerning
them, and to give to the jury a clearer under-
standing of the matters in controversy herein. In
making up your verdict you should be governed
solely by the evidence in the case as it comes from
the lips of the witnesses.' "

The plaintiff excepted to this instruction (Tr. p.

322)

"upon the ground that after plats are allowed in

evidence, and especially after they are verified by
witnesses on both sides, they then stand on the
same footing as any other documentary piece of
evidence, and this (instruction) seems to deny
them that dignity * * *"
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The Court after thus rejecting the plat as evidence

in and of itself (Instruction No. XV) makes use of

the same in making up tlie judgment, and, without

this resort to the plat, the judgment is unintelligible

and incomplete.

Without resorting to the evidence, or as a matter

of fact to the testimony of the witnesses with respect

to the plat, it cannot be told from the verdict what

part of the ground was awarded the plaintiff, and

what part to defendant. The attempt to make the

verdict certain by resort *to the same plat, is a resort

by the Court to the 'testimony, to correct a faulty

verdict. This, it has been repeatedly held, the Court

cannot do.

Original Sixteen to One Mine, Inc. v. Tiventy-

one Mining Co. (Dist. Court Nevada, Rud-

kin, 1918), 254 Fed. 630.

This was an action for trespass and the jury was

instructed that if the same was willful, plaintiffs were

entitled to full damages without deduction for labor

performed by trespasser, otherwise, trespasser was

entitled to credit for such labor. The verdict was as

follows

:

"We, the jury, find in favor of the plaintiff,

and assess the damages against the defendant in

the sum of $100,000, less cost of extraction of the

ore, on account of unwillful trespass."

An alternative motion for judgment on this verdict

was made for the sum of either $100,000 of said

amount less $46,315.38, being amount of credit allow-

able. The defendant moved for new trial on the
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ground that the verdict is indefinite, uncertain and

void.

The Court said:

"It is manifest that the plaintiff is not entitled

to a judgment on the verdict for the sum of
$100,000. The complaint alleged that the tres-

pass was a willful one, and praved damages in

tJie sum of $100,000 on that basis. The jury
found that the trespass was not willful, and there-

fore, under the charge of the court, there should
have been deducted from the amount found by
the jury the cost of mining, transporting, and
reducing the ore. Nor, in my opinion, can the

Court deduct from the amount of the verdict the

cost of mining, transporting, and reducing the

ore, albeit such cost be shown by the admitted
facts in the case. In other words, it seems that a

Federal Court cam/not look to the testimony for
the purpose of correcting a faultfj verdict, even
though there is no dispute over the facts/

^

This same question is discussed in 27 Biding Case

Laiv, under the title "Verdict" at page 876, where

the rule is laid down:

"Such a verdict is supposed to be the complete
result of the jury's deliberation on the whole case,

and the judgment thereon must be the logical,

legal conclusion from the facts found by the jury,

unaided by the evidence or auy extrensic matter.
It cannot look beyond the findings of fact con-
tained in the verdict or any other facts, though
apparent in the records, or proven by the evi-

dence."

In the case of Nicholson v. The Maine Central Rail-

tvay (Maine), 61 Atl. 834, the Court had under con-

sideration a special verdict. The issue in the case

was whether certain easements claimed by the de-

fendant were abandoned in whole or in part. If not,
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the defendant was entitled to the enjoyment of them.

Upon this phase of the case a special question was

submitted to the jury:

"Is plaintiff's title to, and right to the pos-

session of the demanded premises, subject to an
easement belonging to the defendant to use any
portion of the demanded premises for its rail-

road purposes'?

A. Yes."

The plaintiff moved to set aside the special verdict

because it did not determine the rights of the parties.

It did not determine what part of the demanded

premises is subject to the easements to which the ver-

dict finds the defendant entitled.

The Court says:

''This brings us to a consideration of the plain-

tiff's last reason why the verdict should be set

aside, namely, that it does not determine the

rights of the parties. The fact asserted in this

reason must be admitted to be true. The verdict

does not determine the rights of the parties. It

does not determine what part of the demanded
premises is subject to the easement to which the

verdict finds the defendant entitled. It gives

neither the length, breadth, nor the location of

the part so subject. But the special verdict is

the only one that can settle the rights of the

parties. * * * Being answered 'yes' it left the

only question in issue so indefinite and uncertain
that a judgment rendered upon the verdict could
not be pleaded in bar to protect any part of the

easements claimed under it, as no particular spot
on the face of the earth could be pointed out as

the place which the verdict was intended to

cover. '

'

And we have no less an authority than Chief Justice

Marshall in McArthwr v. Porters Lessee, 1 Peters 626,
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to the effect that the Court cannot render judgment

on an imperfect verdict. In this case the jury found

the defendant guilty of trespass and ejectment, and

assessed plaintiff's damages at 6^, and rendered the

verdict subject to the opinion of the Court on a ques-

tion (reserved by consent of the parties) as to so much

of the land in controversy as is contained

''in the deed of the Sheriff of Ross Count}^, to

the defendant, bearing date the „ day of

, 1802, and upon that part of the land in-

cluded in said deed."

The Court says:

"This conditional verdict is for the plaintiff,

or defendant, according to the opinion of the
Court on the validity of the deed, with the other
evidences exhibited as part of said title. But this

deed and these other evidences of title are not
exhibited to the Court, in such manner as to

enable it to notice them. A deed does, indeed,

form a part of a bill of exceptions taken to the

opinion of the Court, on a motion subsequently

made for a new trial. 'But the Court cannot
know, judicially, that this is the same deed which
is referred to in the verdict, or what are the other

evidences of title which are connected with it.

The verdict is too imperfect to ena])le the Court
to render judgment on it."

In the case at bar the verdict is meaningless unless

reference is had to the evidence, and when reference

is had to the evidence the verdict must be enlarged

and explained by a map or plat which the Court re-

fused to admit in evidence except for the purpose of

illustration. The judgment based on the verdict makes

further use of this map or plat, and the Court itself

deduces a metes and bounds description therefrom.

In and of itself the verdict is meaningless, and the
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Court goes beyond the verdict and the evidence in

making findings of fact, as a part of its judgment,

based on the verdict, and which findings do not ap-

pear as a part of the verdict itself.

Both of the plats or maps which are attached to the

Transcript, were admitted in evidence, the first as

Plaintiff's Exhibit "A" (Tr. pp. 9 and 10) and the

other as Defendant's Exhibit 3 (Tr. p. 231), appar-

ently for the purpose of illustrating the testimony of

witnesses. The only other theory upon which they

could have been admitted, is, that they were a part

of the substantive case, and became substantive and

independent evidence. Either the Court erred in

giving Instruction No. XV, supra, which took from

the jury any consideration of the maps as substantive

evidence, or it erred in making up its judgment by

reference to the map which was not in evidence but

was used purely for the purpose of illustrating the

testimony of the witnesses. And in either case the

plaintiff in error is entitled to a reversal.

We come now to the next assignment.

Assignment of Error No. VIII. (Tr. p. 385.)

"The Court erred in overruling the motion for

a new trial submitted by plaintiff."

After the verdict of the jury and in due time (Tr.

p. 333) the plaintiff made a motion for a new trial

which was overruled as appears from the judgment.

(Tr. p. 366.)

Counsel is well aware of the general doctrine of

the Federal Courts that a decision of a District

Court of the United States upon a motion for new
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trial, is not reviewable, but it is respectfully sub-

mitted that the Acts of Congress establishing the

Judicial System of Alaska and defining the procedure

there, contain proA^isions which change the rule here

applicable.

The District Courts of Alaska are not *' United

States Courts" but they are ''Legislative Tectorial

Courts."

This is clearly set forth in McAllister v. United

States, 141 U. S. page 174. The Court says

:

"These cases close all discussion here as to

whether territorial courts are of the class de-

fined in the Third Article of the Constitution. It

must be regarded as settled that courts in the
Territories, created under the plenary municipal
authority that Congress possesses over the terri-

tories of the United States, are not courts of the

United States created under the authority con-
ferred by that Article."

The Court cites:

American Insurance Company v. Cantor, 1

Peters 511, decided in 1828 by Chief Justice

Marshall

;

Benner v. Porter, 9 Howard 235,

and several other authorities.

In the American Insurance Company case, (supra)

the Court says, with respect to the Territorial Courts

:

"They are legislative courts, created in virtue

of the general right of sovereignty which exists

in the government, or in virtue of that clause

which enables Congress to make all needful rules

and regulations respecting the territories belon.2:-

ing to the United States. The jurisdiction with
which they are invested is not a part of that judi-

cial power which is defined in the Third Article



56

of the Constitution, but is conferred by Congress,
in the execution of those general powers which
that body possesses over the territories of the

United States."

In this connection, it is perhaps proper to point

out, that the practice of the United States Circuit

Court of Appeals, as related to the District Courts of

the United States, is applicable with reference to the

District Courts of Alaska, only in so far as the same

is not inconsistent with the provisions of the Com-

piled Laws of Alaska. This is clearly set forth in

Section 1340 of said Compiled Laws, ('31 Statutes at

Large, p. 415, chapter 786, Act of June 6, 1900) which

reads as follows

:

"Sec. 1340. All provisions of law now in force

reg-ulating the procedure and practice in cases

brought by appeal or writ of error to the Supreme
(Jourt of the United States or to the United States

Circuit Court of Appeals for the Ninth Circuit,

except in so far as the same may be inconsistent

with any provision of this act, shall regulate the

procedure and practice in cases brought to the

courts, respectively, from the District Court for
the District of Alaska. The provisions of this

chapter shall apply to all cases pending in the
District Court of Alaska at the time this act takes
effect."

If, therefore, the "procedure and practice" (Sec.

1340 Comp. Laws of Alaska, supra), with respect to

cases brought in the Territorial Courts of Alaska, is

inconsistent with the provisions of the law in force,

regulating procedure and practice in cases brought by

appeal or writ of error to the United States Circuit

Court of Appeals for the Ninth Circuit, from United

States District Courts in that Circuit, then the "pro-
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cedure and practice" as set forth in the Compiled

Laws of Alaska, must prevail.

It might be appropiiate at this point to give a brief

history of the system of Alaska Jurisprudence.

This Territory was acquired by the United States

from the Kingdom of Russia in 1867. Nothing of a

legislative character was done until the Act of May
17, 1884 (23 Statutes at Large, page 26). This Act

provided generally for a civil government in Alaska

and also provided that the general laws of the State

of Oregon, then in force, should be the law of the Dis-

trict of Alaska, so far as the same were applicable, and

not in conflict with the provisions of the Act or the

laws of the United States.

Thereafter by the Act of June 6, 1900, the Com-

piled Laws of the Territory of Alaska, were enacted.

Under the laws of the State of Oregon there was no

provision by virtue of which an exception was re-

served to the order of the District Court granting or

refusing a new trial. By the Act of June 6, 1900, (31

Statutes at Large, Chapter 786) adequate provision

was then made in this regard. The grounds upon

which a new trial could be granted are set forth there-

in as follows:

"Section 1058. The former verdir-t or other

decision mav be set aside and a new trial granted,

on the motion of the party aggrieved, for any of

the following causes materially affecting the sub-

stantial rights of such party:

First. Irregularity in the proceedings of the

court, jury, or adverse pariy, or any order of the

court, or abuse of discretion by which such party
was prevented from having a fair trial;
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Second. Misconduct of the jury or prevailing
party;

Third. Accident or surprise which ordinary
prudence could not have guarded against

;

Fourth. Newly discovered evidence, material
for the party making the application, which he
could not with reasonable diligence have discov-

ered and produced at the trial;

Fifth. Excessive damages, appearing to have
been given under the influence of passion or
prejudice

;

Sixth. Insufficiency of the evidence to justify

the verdict or other decision, or that it is against
law;

Seventh. Error in law occurring at the trial

and excepted to by the party making the applica-
tion.

'

'

These provisions appear as Section 1058 of the

Compiled Laws and also may be found as Section 226

of the Act of June 6, 1900, and appear in 31 Statutes

at Large, page 366.

Also in this Act of June 6, 1900, by Section 224 (31

Statutes at Large, 366) which may be also found as

Section 1056 of Compiled Laws of Alaska, the grant-

ing or refusing of a new trial is deemed excepted to,

without the exception being taken or stated, or entered

in the journal. The section reads as follows:

"Sec. 1056. The verdict of the jury, any order
or decision, partially or finally determining the

rights of the parties, or any of them, or affecting

the pleadings, or granting or refusing a contin-

uance, or granting or refusing a netv trial, or

admitting or rejecting the evidence, provided
objection be made to its admifision or rejection at

the time of its offer, or made upon ex parte ap-
plication or in the absence of a party, are deemed
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excepted to without the exception being taken or

stated, or entered in the journal." (Italics ours.)

Such being the liistory of the legislation, it next be-

comes necessary to apply the same to the situation in

hand.

Very apparently by Section 1056 of the Compiled

Latvs hereinbefore set forth, it was intended that the

error of the District Court of Alaska in granting or

I'efusing a new trial should be reviewable by this Court

for the reason that an exception is allowed thereto. It

would render the section meaningless to otherwise in-

terpret the provisions and, it is submitted, the general

federal rule opposed to this section is not applicable

here.

As before pointed out, this Court has niled that

errors on a motion for a new trial are in general not

reviewable; it has been held, however, many times,

that where a state statute permits such error to be

reviewable or presented, in such case the Circuit Court

of Appeals will consider such error.

See Pugh v. Bluff City Exoiirsion Co., Ill Fed.

399;

Shreve v. Cheseman, 69 Fed. 685.

The Territorial Courts, sitting in Alaska, administer

and apply Section 1056 of the Compiled Laivs of

Alaska, and this Court has always recognized that fact,

and has considered and decided questions concerning

motions, demurrers and orders of the Territorial Court

entered on the journals thereof, and deemed excepted

to under this section.
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For some unaccountable reason, however, the Court

has excepted from the provisions of this section, and

the operation thereof, orders granting or refusing a

new trial, while it has considered every other order re-

ferred to therein. Unless orders granting' or refusing

a new trial, by being deemed excepted to, are meant to

be taken for review in the Appellate Court, the pro-

visions referred to in Section 1056, are meaningless,

and this, we do not believe the Court is ready or will-

ing to concede.

It is therefore urged that this Section 1056 author-

izes the exception here mentioned to be reviewed by

this Court. This becomes the more cogent when it

is considered that the cases cited (supra) refer to

legislation by state authorities, whereas the legislation

here involved is an Act of Congress, the federal legis-

lative body itself.

That Congress intended an order granting or over-

ruling a motion for new trial, in the District Courts of

Alaska, to be reviewable, is clearly evidenced from the

circumstances attending the enactment of the section

in question. The portion of the Act of June 6, 1900,

in which we are interested, was contained in Senate

Bill 3419. It originated in the Senate and was re-

ferred to the House Committee on Revision of Laws.

Apparently the Senate Bill did not contain Section

223, which is Section 1056 of the Compiled Latvs of

Alaska.

This section was prepared in the House Committee

as an amendment. The appearance of this new section

is shown at page 5993 of the Congressional Records of

the First Session of the Fifty-sixth Congress, being
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part 7 of said Record and transpiring on May 24, 1900.

The Senate agreed to the amendment as shown at page

6637 of the Congressional Record of the same Con-

gress. The fact that this section was added by amend-

ment originating in the House, and concurred in by

the Senate, shows that Congress gave it special con-

sideration and intended to permit review with refer-

ence to an order granting or overruling a motion for

new trial, including it among others deemed excepted

to, so as to constitute a record for use on appeal.

The provisions of the Compiled Latvs of Alaska fur-

nish a complete basis and system for this reviewing

Court to consider the action of the District Court of

Alaska, in ruling upon the motion for new trial, and

also to consider the sufficiency or insufficiency of the

evidence to support the verdict.

Section 1058, Compiled Laws of Alaska (supra)

makes insufficiency of the evidence to support the ver-

dict one of the grounds for a new trial, and unless an

erroneous ruling on such a motion by a trial judge is

reversible error, then Section 1056 of the Compiled

Latvs means nothing, because that section treats the

action of the Court in ruling on a motion for new

trial the same as it does other acknowledged grounds

of reversible error. Such rulings, by the section itself,

are deemed excepted to without an excej^tion being-

taken.

In determining, therefore, whether or not the Court

below made an erroneous ruling on the motion for new
trial, this Court, (by virtue of these sections) is auth-

orized to examine the evidence and to determine its

sufficiency or insufficiency to support the verdict. Be-



62

cause of these sections it is not necessary for plaintiff

to have requested an instructed verdict on the ground

of the absence of any evidence to sustain a contrary

verdict. The insufficiency of the evidence is made di-

rectly a ground for a motion for new trial (Sec. 1058,

supra). The ruling of the trial Court on this motion

is deemed excepted to. Therefore the general federal

rule is not applicable here, and this Court, in consider-

ing the next Assignment.

Assignment of Error No. X. (Tr. p. 385.)

"The Court erred in rendering judgment upon
said verdict in favor of the defendant below, and
against the plaintiff below,''

is empowered to examine the evidence and to reverse

the case for insufficiency of proof to warrant the ver-

dict and judgment based upon it. Coimsel is well

aware that this Court has heretofore decided contra

to the contention now being made (American Trading

Co. V. North Alaska Salmon Co., 248 Fed. 665). But

in so doing the Court followed the Oregon practice.

The section, however, supra, to-wit: 1056 of the Com-

piled Latvs of Alaska, was not taken from the Oregon

Code, and manifestly in construing the Compiled Latvs

of Alaska this Court is not to be governed by the de-

cisions or doctrines of Federal Courts with reference

to motions for new trial in the various District Courts

of the United States. With reference to Alaska, the

Court, it is respectfully urged, should follow the rule

that where a state statute permits a certain error to

be reviewable or presented, then in such case the Cir-

cuit Court of Appeals will consider such error.

Pugh V. Bluff City Co., 177 Fed. 399 (supra)
;

Shreve v. Cheseman, 69 Fed. 685.
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CONCLUSION.

For all of the reasons herein stated, plaintiff in

error submits the judgment should be reversed and a

new trial ordered.

Dated, San Francisco,

November 1, 1926.

Respectfully submitted,

Herman Weinbebger,

Louis K. Pratt,

Attorneys for Plaintiff in Error.




